IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DR. THOMAS O’'CONNOR ad
ANDREW STROBL,

Plaintiffs,
CIVIL ACTION
VS. No. 04-4001-GTV

WASHBURN UNIVERSITY, BOARD OF
REGENTS OF WASHBURN
UNIVERSITY, and DR. JERRY B.
FARLEY, individudly and in his officid
capecity as President, Washburn Universty,

Defendants.

MEMORANDUM AND ORDER

Plantffs Dr. Thomas O Connor and Andrew Strobl (“Pantffs’) filed this action pursuant
to 42 U.S.C. § 1983 agang Defendants Washburn Univeraty, Board of Regents of Washburn
Universty, and Dr. Jerry B. Faley (collectively “Defendants’). In ther complaint, Pantiffs
dlege that Defendants violated the Edablisment Clause of the Firs Amendment by publicy
diglaying a datue titled “Holier Than Thou” on the campus of Washburn Universty in Topeka,
Kansas, which Rantiffs dam conveys an impemissble state-sponsored message of disapproval
of the Caholic fath and rdigion! Plaintiffs seek dedaratory and injunctive rdief to prevent

Defendants from displaying the statue, as well as nominad damages. The court conducted a hearing

1 Plaintiffs assart jurisdiction under 28 U.S.C. 88 1331, 1343(a)(3), 2201, and 2202.




on Pantiffs motion for a preliminary injunction, which the court consolidated with a trid on the
merits pursuant to Fed. R. Civ. P. 65(a)(2). For the reasons set forth in this Memorandum and
Order, Pantiffs requestsfor relief are denied.

I. PROCEDURAL HISTORY

On January 6, 2004, Plaintiffs filed their complaint againg Defendants, dong with a motion
requesting a temporary redraning order and a prdiminary injunction enjoining Defendants from
displaying the datue in quesion. The court hed a hearing on Pantiffs application for a
temporary redraning order on January 12, 2004, and denied the request. At that time, the court
set the motion for a prdiminary injunction for hearing on February 3, 2004. A two-day evidentiary
hearing was hdd, and the parties presented evidence through witnesses, both live and by
depostion, and exhibits At the concluson of the prediminary injunction hearing, the parties
agreed, with approval of the court, that the prdiminary injunction hearing be consolidated with a
trid on the merits pursuant to Fed. R. Civ. P. 65(8)(2). Since that time, the parties have submitted
supplementd briefing.

After carefully consdering the arguments of counsd, as well as the testimony of witnesses,
the exhibits, and the brifing submitted by the parties, the court makes the following findings of
fact and conclusions of law.

[I. FINDINGSOF FACT
A. The Paties
Rantff Dr. Thomas O Connor is a tenured professor of biology at Washburn Universty.

Pantiff Andrew Strobl is a student a Washburn Universty and resdes a the Living Learning




Center, a resdence hdl for students located on the Washburn campus. Mr. Strobl is also the
dudent presdent of the Caholic Campus Center a Washburn Universty.  Both Pantiffs are
Roman Cathalic.

Defendant Washburn University is a public university located in Topeka, Kansas. Under
Kansas law, Washburn is established as a municipa universty and is governed by its own Board
of Regents. Defendant Board of Regents of Washburn University is a nineemember body that is
the governing board of Washburn Universty and is responsible for appointing the universty's
president. Defendant Dr. Jarry B. Farley is the Presdent of Washburn Universty. In this capacity,
Dr. Farley proposes policies and makes recommendations to the Board of Regents. Dr. Farley
aso has the authority to dgn contracts on behaf of Washburn, to approve expenditures under
$25,000, and to make decisons to place or remove objects and displays of at on Washburn's
campus.

B. The Sdection Process for Washburn's Outdoor Sculpture Exhibit

The statue, “Holier Than Thou,” was placed on the Washburn campus in September 2003
as a pat of the universty’s annua outdoor sculpture exhibit, and was sdected for display by
Washburn's Campus Beautification Committee (“CBC”). Composed of community members and
Washburn faculty and daff, the CBC was formed in 1994 with the god of making Washburn
University one of the most beautiful campuses in Kansas? Included in this charge is the CBC's

duty to oversee the annua Washburn Outdoor Sculpture Exhibition, which provides Washburn with

2 The CBC is not a private entity. The Presdent of Washburn University is responsible for
appointing members to the CBC and may override the CBC' s decisons.
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a diverse sdection of sculptures to be displayed on campus each year. To obtain entries for the
exhibition, the CBC sent out a cdl for entries through direct mal and advertisements in sculpture
magazines.  Sculptors were asked to submit photographic dides of their work together with
information concerning the characteristics of each piecee.  When the deadline for entries had
passed, the CBC employed a three-member panel, made up of art professonds, to view the entries
and sdect up to five sculptures to be exhibited. The pand then presented the dides of the findists
to members of the CBC, induding the presdent of Washburn Universty, Dr. Farley. The CBC
notified the winning sculptors, who received a $1,000 honorarium, and sent them a loan agreement
prepared by Washburn. The selected entrants were responsible for transporting the artwork to and
from the univargty, while Washburn Universty’s facilities services pesonnd ingdled the
sculptures at locations throughout the campus.

In 2003, for Washburn Universty’s Eighth Annud Sculpture Exhibition, the CBC received
its highest response ever from artists.  Forty-sx individuals from sixteen dsates entered the
competition, submitting ninety pieces of artwork for condderation. The five sculptures selected
were to be displayed on Washburn's campus from September 2003 until July 20042 The CBC
accepted the pand’s recommendations to exhibit the following five sculptures “Holier Than
Thou,” by Jerry Boyle “Siren,” by Randy Olson; “Tempord Didogue,” by Bounnak Thammavong;
“The Waking Bods” by Barrett DeBusk; and “Contortion,” by Esmoreit Koetser. Artist Jarry

Boyl€e s sculpture “Holier Than Thou” isthe focd point of this lawsuit.

3 As with the prior sculpture exhibitions, the five sculptures were not selected for a particular
theme, rather as stand-aone pieces.




C. The Controversy Surrounding “Halier Than Thou”

On September 20, 2003, Defendants began displaying “Holier Than Thou” a a location
between Washburn University's student union and its main administration building.* Jerry Boyle,
a resdent of Longmont, Colorado, created “Holier Than Thou” in 1990. The bronze sculpture,
which stands thirty-seven inches high and twenty-seven inches wide, depicts the bust of what
appears to be a bishop wearing a miter and a stole® On the back of the sculpture, Mr. Boyle
engraved the words “The Cardinal.”® In its seven previous exhibitions, the CBC had printed
brochures which contained photographs of that year's sculptures, background information about
the artist, and a satement solicited from the artist about the particular piece of work. In an effort
to print fewer brochures for the eighth annual exhibition, the CBC decided to display each atist’s
datement under the sculptures.  Mr. Boyle's statement mounted below “Holier Than Thou’ reads:.

The artigt says, “1 was brought up Catholic. | remember being 7 and going into the

dark confessond booth for the first time. | kndt down, and my face was only

inches from the thin screen that separated me and the one who had the power to

condemn me for my evil ways. | was scared to death, for on the other sde of that

screen was the persona you see before you.”

Within days of the display of “Holier Than Thou,” Washburn University officids received

“  The CBC scheduled the officid opening of Washburn University's Eighth Annud Sculpture
Exhibition for September 27, 2003. In an effort to increase attendance at the event, the CBC
decided to coincide the exhibit’ s opening with Washburn University’ s Family Day.

5> A miter is the headgear worn by a bishop during religious ceremonies. A gole is the religious

garment worn by a bishop during rdigious ceremonies.

® Before entering “Holier Than Thou” into Washburn's competition, Mr. Boyle displayed “Holier
Than Thou" at severd sculpture shows, at a galery in Georgetown, Colorado, and in the downtown
area of Colorado Springs, Colorado. A second edition of “Holier Than Thou” is on permanent
display at athink tank in Bath, New Y ork.




letters, telephone cals, and emall messages from persons who complained that the prominent and
public display of the statue conveyed a message of hodility toward the Catholic community. The
man objections asserted by those offended by the sculpture are that: the bishop's miter is
distorted and resembles a phdlus the dstatue and the accompanying Statement of the artis mocks
the sacrament of Penance and the teachings of the Catholic faith; and the bishop's facia
expresson conveys a negaive, condescending look that contributes to the anti-Catholic message.’

Presdent Farley, upon learning of the controversy, met with his executive staff and
released a statement expressing the pogition of the univerdity. The press release gates, in part:

One of the pieces on display this year has engendered much discusson.
People perceive and respond to art differently based on their individua
backgrounds. No one involved in the selection process or in any aspect of the
Campus Beautification Committee intended for any viewers to experience pan or
hurt. We dl regret if this has occurred.

One of the purposss of at is to engage us intdlectudly and emotiondly.

This work apparently has fulfilled that function as there is a wide variety of
commentary on the piece, ranging from support to opposition.

There is no solution that will be satidfactory to everyone at this point. As a
universty, we should take this opportunity to create a podtive educationa
experience.  Seminars can be organized surrounding this work of at and its
gymboliam.  Speskers could address the aesthetic elements, religious perspectives
and issues fading contemporary rdigions. Different points of view must and can be
represented so the seminars are a vauable educational opportunity for the campus
and the community.

Despite this response by the universty, the controversy and debate surrounding “Holier

Than Thou® continued. In early October, Dr. Farley received letters from severd Catholic groups,

! A more detalled explanation of these objections is presented in the Egablishment Clause
andyss of this opinion.




induding Archbishop James P. Keeher of the Archdiocese of Kansas City, in Kansas, the
Presdent of the Catholic League for Rdigious and Civil Rights and from the Presdent of the
Archdiocesan Council of Catholic Women for the Archdiocese of Kansas City, in Kansas. Each
of these three letters criticized the decison to place “Holier Than Thou” on Washburn's campus,
citing the anti-Catholic message that the sculpture conveyed.

Plaintiffs dso expressed ther dissatisfaction with “Holier Than Thou™'s placement on
campus. After first viewing the sculpture on September 23, Dr. O’ Connor immediately spoke with
Dr. Ron Wassrdein, the Vice Presdent for Academic Affars a Washburn Univerdty, and
explaned to hm why he fdt the saue was offensve. On October 3, Dr. O'Connor met with Dr.
Wassersdeln and David G. Monicd, Washburn's Director of Governmental and Universty
Rdations At that meeting, Dr. O’ Connor informed Dr. Wasserstein and Mr. Monicd that in order
to remedy the dtuation, Washburn Universty should remove “Holier Than Thou,” gpologize to the
Catholic community, and admit that the universty erred when it dlowed the sculpture to be placed
on campus. During the same time period, Andrew Strobl responded to the university’s press
rdease by publishing a letter in The Washburn Review, Washburn's dudent newspaper. In
addition, Mr. Strobl co-signed a letter from the Catholic Campus Center at Washburn University.
The letter, which was addressed to Dr. Faley, citicized the univerdty for “creating an
ewvironment in which rdigion can be fredy attacked without recourse” and requested the
universty to immediately remove the sculpture.

D. Washburn University’s Find Response

The CBC convened a special meeting on October 7, 2003. The purpose of the meeting was




to agpprise dl committee members of the controversy surrounding “Holier Than Thou.” The
members were informed of the responses Washburn had received on a nationd levd, as well as
responses recelved from faculty and students. Jeanne Berteson, chair of the CBC, dsated that the
CBC would support the statements contained in Washburn's press release.

On October 15, 2003, the Board of Regents of Washburn University held a regular meeting
a which Washburn faculty and <udents, representatives from Caholic groups, and severd
members of the Washburn community expressed their opinions and viewpoints concerning the
datue’'s presence on campus. At the meeting, Ms. Bertelson provided the Board with a history of
the CBC and discussed the selection process for the competition. Ms. Bertelson also mentioned
that when she had questioned Mr. Boyle about the sculpture's history, he had stated that there had
never been any controversy prior to the placement a Washburn. Charles Engd, a member of the
Washburn Board of Regents, adso discussed his concerns about “Holier Than Thou.” Mr. Engd
stated that: Washburn Universty was not an open forum as it relates to rdigious issues, that the
univerdty was required to reman neutral toward reigion as a matter of conditutiond law; and that
the univerdty was possbly vioding its own equa educational and employment opportunity
policies that prohibit discrimingtion toward severd protected classes, including rdigion.  After
addressing the Board, Mr. Engd moved to remove “Holier Than Thou” and his motion was
seconded. The Board of Regents decided to table the motion and address the issue at a specia
megting on October 18, 2003. At the specid meeting, the Board again listened to remarks of
individuds in favor of and opposed to removing “Holier Than Thou” from the campus. Upon the

concluson of the discusson, the Board voted 5-2 in favor of keeping “Holier Than Thou™ on
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Washburn’s campus.
[1l. CONCLUSIONSOF LAW
A. Standing
As an initid matter, it is necessary to determine whether Flantiffs have standing to bring
this lavauit pursuant to the Edablishment Clause. Standing is a threshold issue and jurisdictiond

requisite for bringing a case in federa court. United States v. McVeigh, 106 F.3d 325, 334 (10th

Cir. 1997). “To meet the ganding requirements of Article IlI, ‘[ plantiff must dlege personal
injury farly traceable to the defendant’s alegedly unlawful conduct and likely to be redressed by

the requested rdief.’” Ranes v. Byrd, 521 U.S. 811, 818-19 (1997) (quoting Allen v. Wright, 468

U.S. 737, 751 (1984) (emphasis and bracketsin origind)).

As a resllt of being “congantly exposed” to “Holier Than Thou,” Pantiffs mantan that
Defendants have caused them “grest embarassment and indignity.” In addition, Paintiffs assert
tha “Holier Than Thou™s prominent location on campus has forced them to dter ther regular
routes of travel on campus so tha they may avoid the statue’'s anti-Catholic message.  Plaintiff
O'Connor  tedtified that his respongbilies as a Washburn professor require him to attend
medings and socid events that would take him directly past “Holier Than Thou'’s locetion.  Dr.
O’ Connor acknowledged that he could drive around campus and enter through the “back door” to
reach his gppointments, but that he refused to be treated like a second class citizen. Hantiff
Strobl testified that he mud take an dternate route to evade “Holier Than Thou” to attend one of
his classes, to get podings for student organizations, to reach the registrar’s office, and to handle

his fineancid afars a& Washburn's busness officee  Mr. Strobl sated that his alternative route




takes him gpproximately one to two minutes longer than his more direct, preferred route.

In a footnote, Defendants argue tha PFantiffs injuries “are purdy psychologica
consequences of viewing ‘Holier Than Thou,” and that this “spiritud injury” is insufficent to
establish standing under the Establishment clause® Defendants dso argue that it is not clear under
case lav whether Rantiffs dams of having to ater ther routines is a auffident injury to give
FPantiffs ganding under Artice Ill.  After reviewing relevant Tenth Circuit precedent, the court
concludes that Plaintiffs have standing to assert their clams.

“Standing under the Egablishment Clause may be predicated on non-economic injury.”

Foremaster v. St. George, 882 F.2d 1485, 1489 (10th Cir. 1989) (citations omitted). “For

Egablidment Clause clams based on non-economic harm, the plaintiffs must identify a ‘persond
injury suffered by them as a consequence of the aleged conditutiona error, other than the

psychologica consequence presumably produced by observation of conduct with which one

disagrees’” Glassroth v. Moore, 335 F.3d 1282, 1292 (11th Cir. 2003) (quoting Vdley Forge
Chrigian Call., 454 U.S. at 485).

In Foremaster v. St. George, the Tenth Circuit held that a plantiff's “dlegaions of direct

persona contact with the offendve action doneg’” was a suffident non-economic injury to confer
danding under the Egablidment Clause.  Foremaster, 882 F.2d a 1490. The plantiff in
Foremaster brought an Edablishment Clause chdlenge to the depiction of a religious temple in

the city logo of St. George, Utah. The plantiff clamed that “‘the visua impact of seeing that

8 For this propostion, Defendants rely on Vdley Forge Chrigian College v. Americans United
for Separation of Church and State, 454 U.S. 464, 485-86 (1982).
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Temple on a daly bass as part of an officid emblem . . . has and continues to greatly offend,
inimidete and affect me” Id. In reaching its decison, the Tenth Circuit noted severa decisons
in the Seventh Circuit that required plaintiffs to dlege a change in behavior to find standing. 1d.
(atations omitted). The Foremaster court, however, found the Sixth Circuit's decison in Hawley

v. City of Clevdand, 773 F.2d 736 (6th Cir. 1985), as well as its two previous decisons in Valley

Forge, Anderson v. Sdt Lake City Corp., 475 F.2d 29, 31 (10th Cir. 1973) and Bdl v. Litle Axe

Independent School Didrict No. 70, 766 F.2d 1391, 1398 (10th Cir. 1985) to be persuasive

authority for the propodtion that a plaintiff need only “dlege a direct, persond injury” to saisfy

the danding requirement. Id; see Adand v. Russ, 307 F.3d 471, 478 (6th Cir. 2002) (“An

Egablidment Clause plantff need not dlege that he or she avoids, or will avoid, the area
containing the chalenged display.”).

Following Foremaster, the court concludes that Plaintiffs alegations of direct, persona
contact with “Holier Than Thou” provide a sufficient bads for standing under Article 1ll.  The fact
that Rantiffs dso dlege a change in behavior to avoid viewing the sculpture further supports this
determination.

B. The Edablishment Clause

The Frs Amendment provides that “Congress shall make no law respecting an

egablishment of rdigion . . . .”® U.S. Congt. amend. |. “At its core, the Establishment Clause

endrines the prindple that government may not act in ways that ‘ad one reigion, ad dl reigions,

o This conditutional principle was made applicable to the states through the Fourteenth
Amendment. See Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).
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or prefer one rdigion over another.’” Snyder v. Murray City Corp., 159 F.3d 1227, 1230 (10th

Cir. 1998) (quoting Lee v. Weisman, 505 U.S. 577, 600 (1992) (Blackmun, J., concurring)). This
requirement of government neutrality toward religion does not mandate “a complete absence of

rdigious expression in public inditutions” Pryor v. Coats, No. 99-6271, 2000 WL 147388, at

*8 (10th Cir. Feb. 9, 2000). “‘[I]t affirmatively mandates accommodation, not merely tolerance,
of dl religions, and forbids hodtility toward any.’” 1d. (citation omitted).

Despite having recelved considerable criticism, the test set out in Lemon v. Kurtzman, 403

U.S. 602, 612-13 (1971) remans the framework for Edablishment Clause andyss. Summum v.

City of Ogden, 297 F.3d 995, 1009 (10th Cir. 2002) (citations omitted). “Applying Lemon,

govenment action does not violae the Egablishment Clause s0 long as it (1) has a secular
purpose, (2) does not have the principad or primary effect of advancing or inhibiting religion, and

(3) does not foster an excessive entanglement.”'® Bauchman v. W. High Sch., 132 F.3d 542, 551

(20th Cir. 1997) (ating Lemon, 403 U.S. a 612-13). See Robinson v. City of Edmond, 68 F.3d

1226, 1230 n.6 (10th Cir. 1995) (“Falure to saisfy any of the three Lemon test prongs suffices

to support an Edablishment Clause violaion.”). In Lynch v. Donndly, 465 U.S. 668, 687-94

(1984), Jdugsice O'Connor sought to clarify the Lemon andysds by focusng on whether the
government action endorsed rdigion. “Applying Justice O'Connor’'s refined anadyss, the
government impermissbly endorses rdigion if its conduct has ether (1) the purpose or (2) the

effect of conveying a message [that] ‘religion or a particular rdigious belief is favored or

10 The court will not evaluate “Holier Than Thou” under the third prong of the Lemon test because
Pantffs did not argue that the sculpture edtablishes an “excessve entanglement” between
government and religion.
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preferred.’” Bauchman, 132 F.3d at 551(citations omitted).

As the court proceeds to analyze this case under the guidelines of Lemon and Lynch the
court observes that chalenges to the Establishment Clause “are not decided by bright-line rules,
but on a case-by-case bass with the result turning on the specific facts” Glassroth, 335 F.3d at
1288.

i. Secular Purpose

“[T]lhe purpose component of the endorsement test should evaluate whether the
government’s ‘actud’ purpose is to endorse or disapprove of religion.” Bauchman132 F.3d at 551
(ctaions omitted). The “inquiry into the government's purpose should be ‘deferentid and
limited” because courts are reluctant to attribute “unconditutiond motives to the government,
paticularly where [a court] can discern a plausible secular purpose” Id. a 554 (citations omitted).
The government’s articulated purpose, however, must ill be “sncere and not a sham.” Edwards
v. Aaqullard, 482 U.S. 578, 586-87 (1987). The court must focus on the totality of the
circumgtances regarding the placement of “Holier Than Thou” on Washburn University’s campus.

See Booksv. City of Elkhart, 235 F.3d 292, 302 (7th Cir. 2000).

Fantiffs dam that mocking the rdigious beiefs of Catholics and “promoting bigotry and
hatred toward” Catholicism can never be a legitimaie government purpose. Specificdly, Paintiffs
assert that Defendants decision to display “Holier Than Thou” on Washburn's campus undermines
any legitimate educational god. Paintiffs argue that “Defendants were wel awar€’ of the anti-
Catholic message conveyed by the sculpture and its negative effect on Catholics in the Washburn

community. In support of this podtion, Pantiffs cite the letters Dr. Farley received from
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Caholic organizetions asking Washburn Universty to remove “Holier Than Thou”  Paintiffs
mantain that despite these requests to remove the statue, Washburn's Board of Regents voted to
mantan “Holier Than Thou” and “embraced the [sculpture's] message as a meaningful contribution
to the ‘marketplace of ideas’” Thus, Paintiffs conclude, Defendants own actions establish that
their actuad purpose wasillegitimate. The court is not persuaded by Plantiffs arguments.

The court agrees with Pantiffs statement that promoting hodlity towards Catholics is
not a legitimate govenment purpose.  Plantiffs, however, fal to demonsrate that Defendants
primary purpose in placing “Holier Than Thou” on Washburn's campus was rdigious. Haintiffs
aguments focus only on the aleged message conveyed by “Holier Than Thou” and Defendants
decison to keep the sculpture on campus after people objected to its display. Plaintiffs ignore
the overdl context that guided Defendants actions in bringing “Holier Than Thou” to Washburn
Universty.

Washburn Universty's Campus Beautification Committee organized the outdoor sculpture
exhibition to advance its primary goad of enhancing the beauty of the campus.  Sculptures for
Washburn Universty’s Eighth Annuad Outdoor Exhibition, like the sculptures in the previous seven
exhibitions were selected by jurors based upon the qudity of the artwork and their suitability for
the outdoors. Plaintiffs present no evidence that the sculptures were selected as part of a religious

theme or in an atempt to communicate a reigious message.!' Furthermore, no evidence suggests

1 Infact, section one of the loan agreement artist Jerry Boyle signed states:

“The Univerdty, for the purposes of fodering appreciation of the arts, bringing
attention to its campus and to gve artists an opportunity to display their work in
public, will exhibit certain pre-selected outdoor sculptures on its campus for a
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that Defendants decison to place “Holier Than Thou” a a centrd location on campus was
predicated on any hodility towards Catholics. Greg Inkman, who provides professional support
to the outdoor sculpture competition, tedtified that in the previous year’s exhibition, a sculpture
was placed in the same location as “Holier Than Thou.” Mr. Inkman stated that he moved “Holier
Than Thou’ closer to the Sdewak because of its sndler sze he wanted people to see the
sculpture's fine details.  Findly, as Defendants brief correctly points out, the decison to mount
the artists's statements occurred during the CBC's mestings in the Spring of 2003, well before
“Holier Than Thou” was even sdlected. In prior years, the persona statements appeared only in
brochures printed for the exhibition. Members of the CBC determined that they could save money
by producing fewer brochures and placing the artists s statement next to his or her sculpture.

The court concludes that the outdoor art exhibit is one ssgment of the co-curricular
activities offered a Washburn University. It functions to aestheticaly enhance Washburn's
canpus, and as Dr. Farley tedified, to broaden the educationa experiences and to increase the
intellectud capacities of Washburn's students. It is correct that “Holier Than Thou,” unlike the
other four sculptures brought to Washburn's campus, contains what may be perceived to be a

reigious component. But as Judge Coffey stated in his dissent in Indiana Civil Liberties Union

v. O'Bannon, 359 F.3d 766, 775 (7th 2001): “Simply because some reigious meaning is conveyed

by a monument does not destroy a stat€'s vaid secular purposes for its display.” Accordingly, the

twelve-month exhibition period beginning September 1, 2003 and ending August 31,
2004, or as soon after these dates as practicable.”

(emphasis added).
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court concludes that the overal context and content of “Holier Than Thou™'s display sustains
Defendants  articulated secular purpose, i.e, the display of a work of at. Where there is no
evidence that the university has a policy of antagonism to the Catholic religion, the federal courts

mus defer to educationd and atigic judgments that are not invidious. See Linnemar v. Bd. of

Trs. of Purdue Univ., 260 F.3d 757, 760 (7th Cir. 2001).

ii. Primary Effect

“The effects prong asks ‘whether, irrespective of the government’s actual purpose, the
practice . . . conveys a message of endorsement or disapproval.’” Foremadter, 882 F.2d at 1491
(quoting Lynch, 465 U.S. a 687). The determination of whether a government’s display has the
“principle or primary effect of advancing or endorsng reigion” must be evauated from the
perspective of a reasonable observer, aware of the purpose, context, and history of the chalenged
conduct® Bauchman 132 F.3d at 551-52, 555; see Foremaster, 882 F.2d a 1491 (citation
omitted) (dating that a court should consder the “particular physicd setting” of the display at
issue). “This is an objective inquiry, not an inquiry into whether particular individuas might be
offended” by the governmert’s actions. Bauchman, 132 F.3d at 555; see Capitol Square, 515 U.S.

a 780 (O Connor, J., concurring) (“‘[W]e do not ask whether there is any person who could find

12 The court acknowledges that the degree of knowledge possessed by the hypothetical
reasonable observer has been the subject of considerable debate. See eq., Freedom from Rdigion
Found., Inc. v. City of Mardhfidd, 203 F.3d 487, 496 n.2 (7th Cir. 2000) (citing cases); Benjamin
|. Sachs, Whose Reasonableness Counts?, 107 Yale L.J. 1523 (1998). In Gaylor v. United States,
74 F.3d 214, 217 (10th Cir. 1996), the Tenth Circuit applied Justice O'Connor’'s reasonable
observer standard from her concurrence in Capitol Square Review and Advisory Board v. Pinette,
515 U.S. 753, 772-83 (1995). Accordingly, the court adheres to the precedent established by the
Tenth Circuit.
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an endorsement of rdigion, whether some people may be offended by the disdlay, or whether some
reesonable person might think [the State] endorses rdigion.’”) (citation omitted) (emphasis and
bracketsin origind).

Hantffs clam that a wel-informed reasonable observer would conclude Defendants
digolay of “Holier Than Thou” conveys an anti-Catholic message. In support of this contention,
Fantffs rdy on the expert tetimony of Archbishop James Keeher and the testimony of
Plaintiffs

As the senior Caholic leader of the Archdiocese of Kansas City, in Kansas, Archbishop
Keleher is responsble for teaching the Catholic fath and ensuring that others adhere to Catholic
traditions.  Archbishop Keeher tedified to his perception of the harmful effect of “Holier Than
Thou® on the Catholic community. First, Archbishop Keleher stated that the headgear worn by the
bishop in “Holier Than Thou” appeared distorted and suggested a phalic symbol. He noted that
miters are diginctive headgear worn by bishops with authority, and are often worn during major
reigious ceremonies. Miters, he asserted, are pointed at the top and have seams down the sides-
not down the middle as depicted in “Holier Than Thou.” Second, the Archbishop tedtified that Mr.
Boyles statement mocked the role of Christ in the sacrament of Penance.  Specificaly, the
Archbishop objected to Mr. Boyle's references to “the power to condemn” and “persond’
contained in the last two sentences of the caption attached to “Holier Than Thou”: “I knelt down,
and my face was only inches from the thin screen that separated me and the one who had the power
to condemn me for my evil ways. | was scared to death, for on the other side of that screen was

the persona you see before you.” Archbishop Keleher explained that in the sacrament of Penance,
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the priest speaks in the “persona’ of Jesus. The priest is the humble ingrument of Jesus, an
indrument of forgiveness and reconailigtion, not condemnation. Thus, he viewed the sculpture's
caption as an attack on the persona of Christ and Jesus's role in the sacrament of Penance. Third,
Archbishop Keleher stated that he found the title “Holier Than Thou™ to be offensive because he
did not consder himsdf any better than the person who comes before him during confession.
Findly, the Archbishop objected to the hishop's facid expresson because it appeared
condescending and negetive.

FMantiffs in ther tedimony, cited gmilar objections to “Holier Than Thou.”  Haintiff
Strobl expressed that “Holier Than Thou” communicated a message of disapprova to him and made
him fed like an outsder in the community. Mr. Strobl testified that to him a priest is a servant
of God's mercy, but that the sculpture's facid expresson appeared as if the bishop was dtting in
judgment. He aso asserted that the statue's inscription contradicted the teachings of the Catholic
faith, that the bishop’'s miter resembled a penis, and that the sculpture’s centra location on campus
further heightened the anti-Catholic message.

Dr. O Connor tedified that for a practicing Catholic, “Holier Than Thou” is “a jab in the
gut.” Dr. O'Connor noted that the statue was clearly a religious symbol because it contained the
inscription “Cardina,” a postion not found in other rdigious body. Like Archbishop Keleher and
Mr. Strobl, he found the bishop’'s miter and facid expresson, as wdl as the sculpture€'s caption,
to be offensve.

Based on these interpretations of “Holier Than Thou,” Paintiffs argue that an informed

reesonable observer would know the fdlowing: that during the sacrament of Penance, the
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“persona’ of the bishop is not his own, but he is in the person of Chrigt; that the traditiond miter
worn by bishops has been distorted in the sculpture to resemble a phdlus, and that the caption’s
reference to the “persona you see before you’ intentiondly mocks God the Father. In addition,
Fantffs contend that the average observer would be aware that other Catholics requested
Washburn Univergity officids to remove the sculpture because of its offensve message, but that
Washburn's Board of Regents voted to keep the daue in its current prominent location.
Consequently, Plaintiffs contend that the reasonable observer would conclude that Washburn
Univergty's display of “Holier Than Thou’ has the primary effect of disfavoring the Roman
Catholic faith. The court disagrees.

The court does not question the dncerity of Hantiffs beiefs.  PlantiffS arguments,
however, concentrate only on the dlegedly anti-Catholic message conveyed by “Holier Than Thou”
and Defendants decision to retain the sculpture on campus.  Agan, Plantiffs ignore the context,
hisgory and overdl purpose behind Washburn Universty’s display of “Holier Than Thou” See
Gaylor, 74 F.3d a 217 (quoting Capitol Square, 515 U.S. a 779 (O’ Connor, J, concurring) (“The
reasonable observer . . . is the embodiment of a collective standard and is thus ‘deemed aware of
the hisory and context of the community and forum in which the religous display appears.’”)).
Based on the facts of this case, the court cannot conclude that “Holier Than Thou™s presence on
Washburn's campus would cause a reasonable observer to bdieve that Defendants endorsed
hodtility towards the Catholic religion.

The court questions the breadth of information Plaintiffs seek to impute to the average

observer. See Capitol Square, 515 U.S. a 779 (O Connor, J., concurring) (“[T]he endorsement
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test should [not] focus on the actua perception of individua observers, who naurdly have
diffeing degrees of knowledge.”). Specificdly, Pantiffs aguments rey heavily on the
knowledge a reasonable observer must possess about the Catholic religion in order to find “Holier
Than Thou” offendgve.  As Defendants brief points out, Paintiffs “would engraft upon the
reasonable observer in-depth knowledge and sengtivity about the Catholic fath and Catholic
doctrine”™® The testimony of Archbishop Keleher and Dr. O’ Connor support this proposition.
At the hearing, the Archbishop stated that “Holier Than Thou” mocked the teachings and the
authority of the Catholic church, and that an informed, practicing Catholic would know this and be
offended by the sculpture.  On cross examination, Defendants counsd asked Dr. O Connor if
other Catholics might view the sculpture differently. He responded that it would depend if the
person was a fathful practicing Catholic or if the person was baptized and merely stated that he
or she was a Catholic. The court refuses to assign to the reasonable observer a certain quantitative
sate of Caholicism. The court is satisfied that “a reasonable observer, without regard to a
reasonable observer's degree of understanding,” would not consider Washburn's display of “Holier

Than Thou” as an endorsement of religion. Freedom from Religion Found., Inc., 203 F.3d at 495-

96.
Hantffs aso request the court to focus on the fact that “Holier Than Thou® is prominently
placed between Washburn's student union and its man adminidration building, with nothing to

neutrdize its anti-Catholic message. The court is not persuaded that a reasonable observer would

1B Plantffs supplementa brief states: “[a] reasonably informed Catholic would recognize and
understand the anti-Catholic message conveyed by ‘Holier Than Thou.”” (emphasis added).
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percaeive the distance between the five exhibition sculptures or the location of “Holier Than Thou”
as a disgpprova of rdigion. The “particular physcd setting” created by Washburn's campus is
comparable to an outdoor museum. A magp of Washburn University indicates “Holier Than Thou”
shares the campus grounds with twenty-five permanent sculptures in addition to the other four
sculptures selected for the outdoor exhibition.  These other twenty-nine sculptures embrace a
vaiety of secular subjects which only mitigates any rdigious dgnificance “Holier Than Thou”
possesses. See Lynch 465 U.S. a 692 (O Connor, J., concurring) (“[A] typicad museum setting,
though not neutrdizing the rdigious content of a religious panting, negaies any message of
endorsement of that content.”).

The court determines that an objective observer would recognize that Washburn University
displayed severd pieces of atwork on campus each year as a pat of its outdoor sculpture
exhibition. In an environment of higher learning on a college campus, the court cannot conclude
that a reasonable observer would perceive the university’s display of “Holier Than Thou” as an
attack on Catholics. The fact that “Holier Than Thou” is a work of art, subject to myriad
interpretations, further dilutes any rdigious meaning the sculpture may convey. The court holds
that based upon the totdity of the circumstances surrounding “Holier Than Thou™s placement on
Washburn's campus, a reasonable observer would not conclude that the university’s display has the
primary effect of conveying amessage of disgpprova towards the Catholic religion.

In sum, the court concludes that Defendants display of “Holier Than Thou” a Washburn
Universty fals neither the purpose nor effect components of the endorsement test.  Accordingly,

the court determines that Defendants have not violated the Establishment Clause.
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IT IS, THEREFORE, BY THE COURT ORDERED that the clerk enter judgment in favor
of Defendants. Plaintiffs requests for relief are denied.
Copies of this order shall be transmitted to counsel of record.
The caseis closed.
IT 1SSO ORDERED.

Dated at Kansas City, Kansas, this 26th day of February 2004.

/s G.T. VanBebber
G. Thomas VanBebber
United States Senior Didtrict Judge
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